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OVERVIEW.

Access to justice is a key part of a functioning
asylum system. It is essential that all those
who need it are able to receive independent,
government-funded legal representation.
Without this, navigating the asylum process
becomes a formidable — and often impossible
— task.

KEY FINDINGS.

But despite the fact that the success or failure
of an individual's asylum claim may rely on this,
too often people seeking asylum find it difficult
or impossible to obtain legal assistance. This
briefing sets out some of the inadequacies of
current legal aid provision for those within the
asylum system.

ORGANISATIONS WORKING WITH VULNERABLE PEOPLE ARE FACING HUGE
BARRIERS TO FINDING THEM GOVERNMENT-FUNDED LEGAL ASSISTANCE.
A survey of 92 organisations was undertaken by NACCOM (the No
Accommodation Network) and Refugee Action in the first half of 2018.
We asked organisations about their experiences of referring people on
to legal aid-funded representatives. 76% of respondents said that they
were finding it ‘very difficult’ or ‘quite difficult’ to refer people on to legal
representatives. 87% of respondents told us they are finding referrals
more difficult than six years ago. Too often, organisations cannot find
legal representation for the people they support. This is the case even
where provision exists on paper, due to a lack of capacity within firms
and the difficulty of taking on time-consuming, complex cases which
cost far more than the official remuneration rates.

GAPS IN LEGAL AID PROVISION EXIST ACROSS THE COUNTRY, UNDERMINING
ACCESS TO JUSTICE FOR THOSE CLAIMING ASYLUM.

Using Legal Aid Agency (LAA) data, we have mapped legal aid provision

for people seeking asylum across England and Wales. The mapping shows
that over half of legal aid providers in the areas of asylum and immigration
were lost between 2005 and 2018. The drop in not for profit providers was
even more staggering, at 64%. The figures also suggest that provision is
inadequate in several places, and failing to keep pace with need. For instance,
by March 2018 there were 26 local authority areas with more than 100 people
seeking asylum where there was no local legal aid provision.

BACKGROUND.

Quality legal representation and an understand-
ing of the process are essential for those claiming
asylum in the UK. Refugee status determination
is a complex legal process, and most people
arrive in the UK with little to no experience of
going through the justice system in their own
countries, not to mention a country they may
have recently arrived in, in a language they
might not understand.

As one report looking at quality of legal services
for people seeking asylum pointed out, “[m]ost

consumers rarely access legal services, many
doing so only a handful of times in their life,
making the ‘knowledge gap’ between provider
and consumer particularly wide, and the ability
of the consumer to recognise what constitutes
quality legal advice all the more difficult.” This
is amplified in the case of those seeking asylum,
due to vulnerabilities — such as lack of knowledge
of the language and legal systems, histories of
trauma, and absence of support — that can lead
to difficulties in engaging with legal processes
and, in the worst cases, to exploitation.?
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In May 2018, Refugee Action released research
based on interviews with 40 people who have
direct experience of going through the asylum
process. One of the key findings of our research
was that a lack of information and legal advice
are keeping people in the dark. Whilst in theory
people at all stages of the asylum process
should be able to access legal aid representa-
tion, in practice fundamental barriers exist.?

WHO SHOULD HAVE ACCESS
TO LEGAL AID?

Everybody going through the asylum process
should have the option of accessing high-quality
legal advice. Most people have limited under-
standing of the role of the Home Office, and
many of those we work with have little under-
standing of the complex legal process they find
themselves in when they claim asylum. Often
the only information they obtain from the Home
Office comes through their legal representative.*
In theory, people at all stages of the asylum
process are eligible for legal aid, including:

People waiting for an initial asylum
decision

When somebody applies for asylum, either
upon arrival or from within the UK, they
attend an initial ‘screening’ interview. It is
possible for people to access legal advice
prior to screening, but legal aid funding is
only available afterwards. In theory, legal
representation should be sought as soon
as possible after screening in order to help
the individual prepare for their substantive
interview, but in practice many people

are unable to do this.®

People appealing a negative decision
When an individual is refused asylum,

they can appeal this decision. Legal aid is
available for asylum appeals, but is subject
to a ‘merits test”: the legal representative
must believe that there is at least a 50%
chance of success. Legal aid is withdrawn
if the merits test is not considered to have
been met.

In 2017, 35% of all asylum appeal decisions
resulted in overturn of the initial refusal.

People making further submissions
Somebody who has been refused asylum
and then exhausted all their appeal rights
may submit new evidence to make a
‘further submission’, if this evidence was
not previously available. The evidence
must normally be submitted in person,
and the Home Office will then make a
decision as to whether it meets the criteria
for a fresh asylum claim or not. If it does,
this effectively constitutes a new asylum
claim. Somebody making further submis-
sions is eligible for legal aid representation;
however, like appeals, such cases are
subject to a merits test. Due to LAA restric-
tions based on the merits test, solicitors
may be inclined to automatically refuse
‘borderline’ cases without fully examining
them.® Moreover, the initial advice and
preparation for submitting the further
evidence is outside the scope of legal aid,
meaning that — without assistance from
a professional — people may not have the
option of collecting and submitting such
evidence.

CHANGES IN LEGAL AID
PROVISION.

One factor that undoubtedly plays a part in
people’s ability to access legal advice is the
way in which legal aid provision has been
altered in recent years, in particular the restric-
tions increasingly placed on legal aid, most
recently within the Legal Aid, Sentencing and
Punishment of Offenders (LASPO) Act of 2012.
There has been a considerable amount of
research done into the impact that LASPO

has had on access to justice.” LASPO resulted
in significant cuts to legal aid, including all
areas of immigration law except for asylum
which remains in scope. In 2017, the Law Society
undertook a review of the impact of LASPO
and stated that “[i]n reality, the Government’s
reforms have resulted in vulnerable groups
finding themselves excluded from free legal
advice.”® Even for those whose cases remain in
scope following LASPO, the report concluded
that “many of those who are still eligible for
legal aid are no longer able to access advice
in their local area.”

Whilst some of the concerns around legal aid
provision in asylum cases are directly linked

to LASPO, others predate it. The Graduated Fee
Scheme (GFS) for legal aid work, for instance,
was introduced in 2006 and funds legal rep-
resentation for individual ‘units’ of work, as
opposed to paying representatives at an hourly
rate as had previously been the case. This
provides direct incentives for spending less
time on people’s asylum claims, and is arguably
a major factor undermining good quality legal
advice for people in the asylum system. Indeed,
when the GFS was brought into effect, one legal
representative said: “We will have no choice
but to reduce the volume [of immigration and
asylum publicly funded work] further, because

”

we are not prepared to compromise on quality.
Another said: “l am not interested in a career
involving substandard work for vulnerable
people.°

In addition to the problematic nature of GFS in
itself, at the time the scheme was set, levels of
payment were not based on reliable historical
costs," meaning that the number of hours
allocated for each case was not based on a
realistic calculation of how long representatives
spend on each case. Current rates remain very
low, meaning that in reality solicitors are only
paid for a few hours of their time to work on a
case.? In fact, the current levels of payment for
legal representatives working on an asylum
case are lower in 2018 than they were in 2007.%

The rationale for the scheme is, crudely, that
“inefficient providers took more time per case,
while efficient ones less time.”* However, this
is a poor representation of the situation on the
ground; in reality, the funding scheme means
that solicitors often do not have the time they
need to spend on a claimant’s initial decision.
People who are claiming asylum are likely to
be highly vulnerable and it may take time
before they feel comfortable disclosing what
are often distressing, highly personal, and
sometimes humiliating experiences to a
stranger. As a result, one-to-one relationships
and communication have been highlighted by
people in the asylum process as key for their
interactions with their legal representatives.

In all cases, collecting evidence and providing
it to the Home Office takes a considerable
amount of time. The consequences of not
being able to do this may be that people are
not able to present the best possible case they
can, leading to costs to the public purse further
down the line if the applicant is refused and
decides to appeal the decision.



Of course, the introduction of LASPO exacer-
bated the impact of the GFS, which is only a
sustainable system if lengthier, more complex
cases are ‘cross-subsidised’ by simpler and
shorter ones — something that was possible
when non-asylum immigration cases were
eligible for legal aid funding. Indeed, the Legal
Services Commission (the body which ran the
legal aid scheme in England and Wales prior
to 2013, when the Legal Aid Agency was estab-
lished) explicitly outlined that “[f]ixed and
graduated fees revolve around the concept
of ‘swings and roundabouts’ — that is, a case
that is more expensive than the standard fee
to a firm will be balanced, in the long run, by
one that is cheaper.””

As has already been pointed out by several
organisations,’® therefore, the removal of
other types of immigration from the scope of
legal aid has had an impact on the provision
of legal aid for asylum cases — despite the fact
that asylum has remained under the scope

of legal aid. This is particularly a problem for
cases that are more complicated, as there is
little incentive for representatives to take them
on when they know that they will not receive
payment commensurate with the time spent
working.
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The barriers outlined above mean that, in
practice, many of the people that we work
with through our services find it difficult to
access legal advice. There are particular
difficulties associated with obtaining legal
assistance for those hoping to make a fresh
asylum claim, as demonstrated below.

Even when people do manage to access
legal aid-funded advice, they often express
disappointment with the limited contact that
their solicitor has with them, something that
has been effectively built into the asylum
system as a result of the GFS.

These barriers exist despite the examples of
good practice in early intervention which show
time and again the advantages of receiving
good information - including legal advice -

as early as possible. Indeed, there have been
many calls over the years to ‘front load’ legal
advice.”® People seeking asylum need help
earlier in their asylum journeys to ensure that
they are prepared for what they will go through,
and able to present their case in the best way
possible. At present, too many people remain
unaware of what to expect and ill-prepared
throughout the process. This can be disastrous
for the vulnerable people going through it, may
lead to poor decisions, and means that consid-
erable costs are incurred as people go through
lengthy appeals procedures only to be granted
asylum further down the line.
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ACCESS TO ADVICE.

In the first half of 2018, Refugee Action and
NACCOM carried out a survey of 92 frontline
organisations that we work with. We asked
the organisations about their experiences
of referring the people that they work with
to legal aid-funded immigration solicitors.?

Often, the people who are referred or signpost-
ed by frontline organisations are some of the
most vulnerable that we see. They have been
unable to access legal advice themselves -
often because they have not understood their
entitlements, or have been unable to travel to
find a legal representative — and may arrive at
an organisation in crisis, with no options left.

When asked ‘Are you finding it more or less
difficult to refer people to immigration

Are you finding it more or less difficult to
refer people to immigration solicitors than
six years ago?

solicitors than six years ago?’, 87% of

organisations that responded said it was
more difficult, with only 11% saying it is the

same and just one saying that it is easier.

they find it either quite difficult or very difficult
to refer immigration cases on to legal aid
solicitors in theif area Less than 20% of the

respondents found it quite or very easy.

Some organisations told us that the key barrier
to referrals and signposting was not an absence
of legal firms but limited capacity, meaning
that firms were often reluctant to take on more
complicated cases (in particular people making
further submissions).

In general, how easy do you find it to refer
immigration cases on to legal aid solicitors
in your area?

[ More difficult
B Less difficult

[ The same

. Very difficult Quite difficult Quite easy
B very easy [ Neither easy nor difficult



More legal aid provision by committed solicitors
would make a huge difference to our work and
members. The limits to legal aid mean solicitors
can do very little research on difficult cases,

so we're having to do that ourselves with volun-
teers. Refused asylum seeker fresh claims are
nearly always difficult cases.

Indeed, this has long been a feature of the
asylum system; from a financial perspective,
it is difficult to justify taking on cases that are
likely to take a long time to complete. Others
told us that their relationships with solicitors
are key: one provider said that they were able
to refer because of the contacts they had at
law firms, but that “clients trying on their own
would find it very difficult.”

There is also some evidence to suggest that
referrals are more challenging for those at
appeal stage or making further submissions,
something that reflects the experience of our
caseworkers. Of 42 organisations that refer
people prior to their initial asylum decision,
36% can do this ‘always or most of the time'.
However, this figure stands at 15% and 16% for
people lodging an appeal on their asylum
decision or people submitting a fresh asylum
application, respectively. This effectively
means that, the further along a case is, the
harder it is to access justice.

We are finding it increasingly difficult to find
legal aid solicitors for fresh claims work and
can observe that local solicitors appear to be
very overworked and struggling to make time
to prepare cases as fully as they would like to.

It is so time consuming to ring/email round a
list of legal aid providers... to see if someone
will take a case. We sometimes [contact] over
15 before anyone will respond.

Several organisations told us that they are only
able to refer cases once they have collected
further evidence themselves, because solicitors
find this too time consuming given the limited
number of hours they are paid to work on each
case under legal aid. One organisation told us
that they have had to request an adjournment
of an appeal in a number of cases, in order to
allow the client to find adequate legal representa-
tion. Adjournments can sometimes delay cases
by months, and extend the decision on an
asylum claim that may already have taken
years, exacerbating the huge cost of prolong-
ing cases - both financially and emotionally.

According to Manchester-based caseworkers,
moreover, over the past years it has become
practically impossible to refer people to legal
aid providers between February and March due
to limited matter start availability towards the
end of the financial year. In a number of areas,
the gaps in legal aid provision clearly result in
the third sector picking up the pieces where
the Legal Aid Agency has failed:

[Our organisation] exists due to the problems
with legal aid. We deal with the cases where
legal aid is refused or asylum seekers are
rejected by solicitors... We have a full time

and a part time legal advisor dealing with

a range of cases and increasing numbers of
those who cannot access legal aid... The legal
aid provision in Wales is poor which is evidenced
by the increasing numbers accessing our service.

LEGAL AID DESERTS: MAPPING ACCESS

T0 JUSTICE.

The LAA releases annual statistics on provider
data by area. In order to better understand
gaps in legal aid provision across England
and Wales,?? we mapped this data, juxtapos-
ing it with estimated need.

The data suggests that the past decade

has seen a decline in the number of legal

aid providers in the area of immigration and
asylum, and gaps are evident in several areas

- effectively meaning that there are parts of
the country that are legal aid ‘deserts’ for this
area of law. Despite the challenges of mapping
provision against need, partly due to the partial
nature of the data held, the figures suggest that
current provision is not sufficient.

DECLINING PROVISION.

The figures show that, since 2005, there has
been a 56% drop in the number of providers
offering legal aid representation for Immigra-
tion and Asylum law. The number of not for
profit providers saw an even greater reduction,
with only 36% remaining in 2018 as compared
with 2005 levels.?

The Percentage of Providers Lost from
2005-2018

Providers Lost Providers Remaining

The Percentage of Not for Profit Providers
Lost from 2005-2018

Providers Lost Providers Remaining

PROVISION VS NEED.

In addition to a reduction in the overall number
of providers, there is also some evidence to
suggest that provision does not match need
in certain parts of the country.

Since 2000, people in the asylum system who
are in receipt of government support have
been ‘dispersed’ out of London and the South
East of England, in order to “reduce a perceived
‘burden’ on the south east of England and
London.”?® This dispersal is a key driver in
demand for legal aid representation.

However, a comparison of completed legal
aid ‘matter starts’ (the number of cases that
providers are able to take on under their legal
aid contract) with the numbers of people
dispersed in each area suggests that provision
does not reflect dispersal patterns.?® Indeed,
at the end of March 2018 there were 46 local
authority areas across England and Wales
where the number of supported people seeking
asylum exceeds the number of completed
matter starts by more than 100. Many more



local authorities were operating with a matter
start ‘deficit’ in 2017/18, meaning that they
accommodated more people seeking asylum

than completed matter starts during this period.

There were 26 local authority areas with
more than 100 people seeking asylum
which had no local legal aid provision.

The map below shows the number of people
seeking asylum living in dispersal areas in
England and Wales where there is currently

no legal aid provision at all. These people are
effectively living in ‘advice deserts’, and may be
required to travel long distances to obtain legal
aid advice. This can be difficult when people are
living on asylum support, which is little more
than £5 per day.?”

DISPERSAL AREAS WITH NO LOCAL LEGAL AID PROVISION.

Click map to access interactive
map on Refugee Action website.

Number of people seeking
asylum in each local authority.
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LOCAL AUTHORITIES WITH NO LEGAL AID PROVISION.

Numbers indicate population seeking asylum in receipt of Section 95 support in each area.
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St. Helens

Although the above mappings can only show
a partial picture of legal aid provision due to
challenges with data available,® what the
data does appear to indicate is that current
legal aid provision is failing to keep pace with
dispersal patterns, leaving gaps for those who
find themselves in areas with fewer providers or
less capacity. Further research is necessary in
order to better understand the reasons for this
mismatch, but the implication is that legal aid

provision is not fit for purpose as it is not set
up to reflect the patterns of asylum dispersal
across the country. It is unclear if or how the
LAA and the Home Office work together to
respond to anticipated spikes in arrivals in
certain areas, or to address changing dispersal
arrangements that may have an impact on
local need. Such coordination will be key if
provision is to adequately reflect need.
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CONCLUSION AND RECOMMENDATIONS.

People going through the asylum process
should be given the best possible chance for

a fair and timely decision. In order for this to

be possible, everybody must be able to access
high-quality legal advice from initial application
to the very end of their asylum journey.

Currently, legal aid provision does not allow
for this. The result is that people are unable to
access the good quality, free legal advice they
so desperately need; without it, people risk not
being able to present their case in the most
effective way possible. For many this means
poor first time decisions and an agonising
wait for months or sometimes years, often in
destitution, before they can finally access quality
legal advice, have their cases examined, and
be granted the legal protection they should
have obtained on arrival. For an individual,
such advice can mean the difference between
being sent back to a country where they face
certain death or being given the opportunity
to successfully rebuild their life in safety.

In order to ensure that the gaps that exist

for people seeking asylum with regards

their access to legal assistance are filled,
NACCOM and Refugee Action recommend
that the Government:

=3 Urgently commits to ensuring that every
person in the asylum system who is
eligible for legal aid representation is
able to access it;

ACKNOWLEDGEMENTS.

=) Ensures that legal aid provision takes
into account the dispersal of people
seeking asylum, and guarantees that
there is provision in areas into which
people are dispersed;

== Undertakes a comprehensive and public
review of all current legal aid provision.
This must include consideration of the
current state of provision for people in
the asylum system.
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14 Trude and Gibbs (2010) Review of quality issues in legal
advice, op cit.
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fund childcare. For more on the barriers faced by women in the
asylum system, see for example Gina Clayton, Tanya Crowther,
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22 legal aid is a devolved matter so these statistics do not apply
to Northern Ireland or Scotland.

23 Estimated need was based on official government statistics
for people in receipt of section 95 support. This is not a perfect
representation of the number of people seeking asylum in the UK;
it does not include people not in receipt of section 95 support, or
people in receipt of other kinds of support (section 4 or section
98). However, it is currently the most accurate proxy to understand
the number and location of people seeking asylum in the UK.

24 The number of providers has been in steady decline with the
exception of a spike in 2014 due to new legal aid contracts,
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25 For more information on dispersal, see the Producing Urban
Asylum project, at:

26 As explained below, the LAA only holds data at local authority
level for completed matter starts, meaning that open or unused
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‘Comment: asylum support rise of 1Ip a day is a slap in the face’,
Free Movement blog post, available at:
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